VIRGINIA COLLEGE BUILDING

AUTHORITY

Application Information 

(Appendices Included)
For Financing Through the
Public Higher Education Financing (POOLED-9D) Program
APPLICATIONS DUE AUGUST 12, 2010
APPLICATION INFORMATION 
The Virginia College Building Authority (the “Authority”) provides guidelines in connection with the issuance of Pooled Bonds for the benefit of public institutions of higher education within the Commonwealth of Virginia.  It is recommended that these guidelines be reviewed prior to the completion of the application. These guidelines and additional copies of the application can also be accessed through the Treasury website at http://www.trs.virginia.gov/Debt/vcba.asp or http://www.trs.virginia.gov/Forms.asp.  See also information on permitted use of financed facilities set forth as Appendix A, “Private Use, Management Contracts, and Research Agreements”.
The Authority anticipates pricing the Series 2010A Bonds in October 2010 with funds available to participating institutions in mid-November. A preliminary schedule, subject to change, is on page 2 of this document.  The deadline for receipt of applications is 3:00 p.m. on Thursday, August 12, 2010.  Applications may be submitted via e-mail.  The Authority anticipates providing each institution with its preliminary debt service schedule(s) by the end of August.  Each institution will need to approve its preliminary schedule(s) shortly thereafter.

The application should be used by Virginia public institutions of higher education wishing to request financing for capital projects through the Pooled Bond Program of the VCBA pursuant to Chapter 3.2 of Title 23 of the Code of Virginia, § 23-30.23 through 23-30.38, the "Virginia College Building Authority Act." Statutes creating this program provide that, "No project for an institution listed in §23-14 shall be undertaken by the Authority if such project was not specifically included in a bill passed by a majority of those elected to each house of the General Assembly, authorizing such project or projects.  In addition, any such project shall have been designated by the institution's board of visitors as a project to be undertaken by the Authority."  Accordingly, each institution should provide the statutory cite evidencing the requisite General Assembly approval and the date(s), and excerpts from minutes, of the institution’s board of visitors’ designation.  If not already received prior to the application date, the requisite board of visitors approval must be received prior to the sale date with respect to the bonds.  See Appendix B for a form of Board of Visitors resolution.
Information should be placed directly on the application where possible.  Complete and submit Part 1 (general information) once and Part II (project information) separately for each project for which 2010A Pooled Bond proceeds are being sought.  Additional pages may be used to supplement the application where descriptive language is required to complete a specific question.  

It is preferred that the completed application be submitted via e-mail to Jeanine Black at jeanine.black@trs.virginia.gov and Janet Aylor at janet.aylor@trs.virginia.gov.  If another method of delivery is preferred, applications may be delivered (for receipt no later than 3:00 p.m. on August 12) as follows:
Overnight service                                             
US Mail
Virginia College Building Authority                
Virginia College Building Authority

c/o Department of the Treasury                       
c/o Department of the Treasury

James Monroe Building, Third Floor              
P.O. Box 1879

101 North 14th Street                                       
Richmond, Virginia 23218-1879

Richmond, Virginia 23219                               
Attention: Jeanine Black

Attention: Jeanine Black (804) 786-3669





	PRELIMINARY FINANCING SCHEDULE 

(as of July 2010)

	VIRGINIA COLLEGE BUILDING AUTHORITY

	PUBLIC HIGHER EDUCATIONAL FINANCING PROGRAM

(SERIES 2010A)

	
	
	
	

	DATE 

(Subject to change)
	
	TASK

	
	
	
	

	Thursday
	7/15/2010
	
	Applications Distributed to Institutions

	Thursday
	8/12/2010
	
	Applications received from Institutions

	Tuesday
	8/31/10
	
	Send sample debt service schedules to Borrowing Institutions

	Thursday
	9/9/10
	
	Borrowing Institutions sign-off on financing schedules

	
	TBD 
	
	VCBA Board Meeting

	Wednesday
	9/15/10
	
	Treasury Board Meeting

	Tuesday
	10/12/10
	
	Reconfirm schedules and intent with Borrowing Institutions.  Last day for institutions to withdraw from financing 

	Wednesday
	10/27/10
	
	SALE at 11:00 am

	Monday
	11/8/10
	
	Distribute final schedules and closing instructions to Borrowing Institutions

	Thursday
	11/18/10
	
	VCBA Closing


Questions regarding the Pooled Bond Program may be addressed to Janet Aylor at (804) 786-2082 (janet.aylor@trs.virginia.gov), or Jeanine Black, (804) 786-3669 (jeanine.black@trs.virginia.gov) Department of the Treasury, Division of Debt Management.
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PRIVATE USE / MANAGEMENT CONTRACTS / RESEARCH AGREEMENTS
Private Use, Management Contracts, and Research Agreements

The following analysis is meant to provide a basic understanding of the Internal Revenue Service regulations and procedures  (the “IRS Guidance”) relating to the amount of private use permitted in projects financed with tax-exempt securities.  This analysis is not meant to be a legal interpretation of the IRS Guidance.  Institutions of higher education participating in the Virginia College Building Authority’s Public Higher Education Financing Program (the “Institutions” participating in the “Program”) should use this document only as a guide to understanding certain terms and questions asked in conjunction with completing the Application Package for this Program.  For more information see “Private Business Use: A Primer” which can be accessed through Treasury website at http://www.trs.virginia.gov/debt/vcba.asp.
Introduction
In an effort to limit the volume of tax-exempt bonds that finance the activities of entities (“nonqualified parties”) other than state governments, local governments, and certain 501(c)(3) (non-profit) organizations, certain IRS Guidance has been established which identifies arrangements that may transfer the benefits of  tax-exempt financings to nonqualified parties.  Failure to comply with the IRS Guidance can result in severe consequences. Improper use may cause the entire bond issue to be declared taxable, requiring the bondholders to pay federal and state income tax on the interest income earned on the bonds.  Non-compliance also may lead to extensive litigation.

A primary goal of the Virginia College Building Authority (the “VCBA” or the “Authority”) is to maintain the tax-exempt status of its bonds and to avoid any of the consequences related to non-compliance with the IRS Guidance.  Therefore, the Authority’s general policy in regard to private use is to limit the amount of such use for each project included within a bond issue to less than 10% (5% if unrelated use) of that project’s share of the issue.  This limit may be measured by a number of factors including square footage, actual costs, costs per foot, etc.  To ensure adherence to the IRS Guidance and the Authority’s policy with respect to private use, the Authority requires each participating Institution’s Board of Visitors to adopt a Resolution approving a Loan Agreement to be entered into by the Participating Institution in which the participating Institution pledges that it will not enter into private use arrangements without first seeking guidance and approval from the State Treasurer and VCBA’s Bond Counsel.

Private Activity Bonds
Bonds are private activity bonds if they meet either (i) the private business use test and the private security or payment test or (ii) the private loan test.

· The private business use and private security or payment test is met if:

· an amount equal to more than 10% (5% if unrelated use) of the proceeds of an issue are used in a trade or business carried on by a nonqualified party; AND

· an amount equal to more than 10% (5% if unrelated use) of debt service is paid to the Institution by a nonqualified party in connection with its use of the financed facility. 

· The private loan financing test is met if more than the lesser of 5% or $5 million of bond proceeds is to be used to make or finance loans to nonqualified parties.

The determination of private business use is based on the reasonable expectations for the issue for its term as of the date of issuance, although private business use may arise from deliberate actions subsequent to the issuance of bonds.  Private business use includes:

· ownership of the financed property;

· lease of the financed property to a nonqualified party;

· management or service contracts;

· research agreements; and 

· other actual or beneficial use on terms different from terms available to the general public.

Exceptions that are not deemed to be private business use include:

· use by a member of the general public;

· temporary use by a developer; and

· incidental use (i.e., janitorial service, pay telephones, vending machines, advertising displays).

Management and Service Contracts

As described above, management and service contracts may create private business use.  However, IRS Guidance describes several “safe harbors” that, if met by a management or service contract, will prevent the contract from giving rise to private business use.  Such contracts must provide for reasonable compensation with no portion of the compensation based on a share of net profits from the operation of the facility and must require that the manager not be related to the state or local governmental entity in a manner that limits the state or local government’s rights.  Permissible safe harbor arrangements include contracts in which:

· 95% of annual compensation is based on a fixed fee and the term of the contract (including renewals) does not exceed 80% of the useful life of the financed property or 15 years, whichever is less;

· 80% of the fee is fixed and the term of the contract (including renewals) does not exceed 80% of the useful life or 10 years, whichever is less;

· 50% of the compensation is fixed fee or all of the fee is a capitation fee or a combination of fixed fee and capitation fee, the term (including renewals) does not exceed 5 years and the contract can be terminated by the user on reasonable notice without penalty at the end of the third year;

· all compensation is based on a per-unit fee or a combination of per-unit and periodic fixed fees, the term (including renewals) does not exceed 3 years, and the contract can be terminated by the user on reasonable notice without penalty at the end of the second year; or

· solely with respect to management contracts involving a facility during an initial start-up period, all compensation is based on a percentage of fees charged or a combination of a per-unit fee and a percentage of revenue or expense fee (but not both), the term of the contract (including renewals) does not exceed 2 years, and the contract can be terminated by the user on reasonable notice without penalty at the end of the first year.  

Research Agreements

Note: on June 26, 2007, the Internal Revenue Service (the “IRS”) issued Revenue Procedure 2007-47 (“Rev. Proc. 2007-47”) concerning research agreements and private business use of bond-financed property which modified prior guidance on the subject.   The section below reflects the modifications contained in Rev. Proc. 2007-47.

An agreement by a private party (including the federal government) to sponsor research with respect to financed property can result in private business use if, for federal income tax purposes, the sponsor is treated as the lessee or owner, on a basis not available to others, of financed property or of the results of the research.

Rev. Proc. 2007-47 provides three safe harbors which, if satisfied with respect to a research agreement, will ensure that use of property pursuant to such agreement will not result in private business use.  The safe harbors, and the context in which they apply, are as follows:

I. Corporate-sponsored research: a research agreement relating to property used for basic research
 supported or sponsored by a party (a “sponsor”) other than the “qualified user” (in this case, the Institution) so long as

A. any license or other use of resulting technology by the sponsor is permitted only on the same terms as the qualified user would permit that use by any unrelated, non-sponsoring party (that is, the sponsor must pay a competitive price for its use), and 

B. the price paid for that use must be determined at the time the license or other resulting technology is available for use.
  

II. Industry research agreements: a research agreement relating to property used pursuant to an industry research arrangement so long as

A. a single sponsor agrees, or multiple sponsors agree, to fund governmentally performed basic research;

B. the research to be performed and the manner in which it is to be performed (for example, selection of the personnel to perform the research) is determined by the qualified user; 

C. title to any patent or other product incidentally resulting from the basic research lies exclusively with the qualified user; and
D. the sponsor or sponsors are entitled to no more than a nonexclusive, royalty-free license to use the product of any of that research.

III. Federally sponsored research:  a research agreement relating to property used pursuant to a federally-sponsored industry research arrangement so long as 

A. the research to be performed and the manner in which it is to be performed (for example, selection of the personnel to perform the research) is determined by the qualified user; 

B. title to any patent or other product incidentally resulting from the basic research lies exclusively with the qualified user; and

C. any party other than the qualified user to use the product of the research is entitled to no more than a nonexclusive, royalty-free license to use the product of any of that research.

(Note: If a contract setting forth rights of the federal government and its agencies that are mandated by the Bayh-Dole Act otherwise meets the requirements of III A, B and C above, such Bayh-Dole rights will not cause a research agreement to fail this test.)

APPENDIX B 

FORM OF BOARD OF VISITOR’S RESOLUTION(
RESOLUTION OF THE

BOARD OF VISITORS OF

[NAME  OF  PARTICIPATING INSTITUTION]

WHEREAS, pursuant to Chapter 3.2, Title 23 of the Code of Virginia of 1950, as amended (the “Act”), the General Assembly of Virginia has authorized the Virginia College Building Authority (the “Authority”) to develop a pooled bond program (the “Program”) to purchase bonds and other debt instruments issued by public institutions of higher education in the Commonwealth of Virginia (the “Institutions”) to finance or refinance the construction of projects of capital improvement specifically included in a bill passed by a majority of those elected to each house of the General Assembly of Virginia (the “Projects”);

WHEREAS, the Authority intends to issue from time to time under the Program its Educational Facilities Revenue Bonds (Public Higher Education Financing Program) (the “Bonds”) to finance the purchase of notes and other debt instruments issued by the Institutions to finance or refinance the Projects, all in the furtherance of the purposes of the Act and the Program;


WHEREAS, the Board of Visitors of [NAME  OF  PARTICIPATING INSTITUTION] (the “Board”) may from time to time wish to finance or refinance Projects of [NAME  OF  PARTICIPATING INSTITUTION] (the “Participating Institution”) through the Program;

WHEREAS, if the Participating Institution wishes to finance or refinance a Project through the Program, it will be necessary for the Participating Institution to enter into a Loan Agreement (a “Loan Agreement”) between the Authority and the Participating Institution and, to evidence the loan to be made by the Authority to the Participating Institution pursuant to the Loan Agreement, to issue the Participating Institution’s promissory note (the “Note”), and  pursuant to Section 23-19 of the Code of Virginia of 1950, as amended, and the Loan Agreement, the Authority will agree to issue its Bonds and to use certain proceeds of the Bonds to purchase the Note issued by the Participating Institution, and the Participating Institution will agree to use the proceeds of the Bonds received from the Authority to finance or refinance the construction of the Project and to make payments under the Loan Agreement and the Note in sums sufficient to pay, together with certain administrative and arbitrage rebate payments, the principal of, premium, if any, and interest due on that portion of the Bonds issued to purchase the Note;

WHEREAS, the Participating Institution now proposes to sell to the Authority the Participating Institution’s Note (the “2010 Note”) to be issued under a Loan Agreement (the “2010 Loan Agreement”) to finance or refinance from all or a portion of the proceeds of certain new money Bonds issued by the Authority in 2010, with appropriate series designation depending on their issuance date, (the “2010 Bonds”) a portion of the costs of construction and/or improvements of the [NAME  OF  PROJECT  OR  PROJECTS] ([collectively,] the “2010 Project”), which has been authorized for bond financing by the General Assembly; and

WHEREAS, it is the desire of the Board to delegate to such Authorized Officers (as hereinafter defined) of the Participating Institution the authority to approve, on behalf of the Board, the forms of the 2010 Loan Agreement and the 2010 Note and, similarly, to authorize such Authorized Officers of the Participating Institution to execute, deliver and issue in the name of and on behalf of the Participating Institution, the 2010 Loan Agreement, the 2010 Note and any and all documents necessary or desirable to effectuate the financing or refinancing of all or a portion of the costs of the 2010 Project through the Program with the Authority and to facilitate the purchase of the 2010 Note by the Authority.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF THE PARTICIPATING INSTITUTION:
Section 1.  
The 2010 Project is hereby designated a Project to be undertaken and financed or refinanced by the Authority and, accordingly, the [TITLES  OF  OFFICERS  DELEGATED  THE  AUTHORITY  TO  ACT] of the Participating Institution (collectively, the “Authorized Officers”), are each hereby delegated and invested with full power and authority to approve the forms of the 2010 Loan Agreement and 2010 Note, and any pledge to the payment of the 2010 Note of the Participating Institution’s total gross university sponsored overhead, unrestricted endowment income, tuition and fees, indirect cost recoveries, auxiliary enterprise revenues, general and nongeneral fund appropriations and other revenues not required by law or by previous binding contract to be devoted to some other purpose, restricted by a gift instrument for another purpose or excluded from such pledge as provided in the 2010 Loan Agreement, and such approval is hereby authorized, subject to the provisions of Section 3 hereof.  

Section 2. 
Subject to the provisions of Section 3 hereof, the Authorized Officers are each hereby individually delegated and invested with full power and authority to execute, deliver and issue, on behalf of the Board, (a) the 2010 Loan Agreement and the 2010 Note with the approval of such documents in accordance with Section 1 hereof by any such officer evidenced conclusively by the execution and delivery of the 2010 Loan Agreement and 2010 Note, respectively, and (b) any and all other documents, instruments or certificates as may be deemed necessary or desirable to consummate the financing or refinancing of all or a portion of the costs of the 2010 Project through the Program, the construction of the 2010 Project and the Participating Institution’s participation in the Program, and to further carry out the purposes and intent of this Resolution.  The Authorized Officers are directed to take such steps and deliver such certificates prior to the delivery of the 2010 Note as may be required under existing obligations of the Participating Institution, including bond resolutions relating to the Participating Institution’s outstanding general revenue pledge bonds.  

Section 3. 
The authorizations given above as to the approval, execution, delivery and issuance of the 2010 Loan Agreement and the 2010 Note are subject to the following parameters:  (a) the principal amount to be paid under the 2010 Note allocable to each Project constituting part of the 2010 Project, together with the principal amount of any other indebtedness with respect to such Project, shall not be greater than the amount authorized for such Project by the General Assembly of Virginia, plus amounts needed to fund issuance costs and other financing expenses, including capitalized interest, or any other increase permitted by law, (b) the aggregate principal amount of the 2010 Note shall in no event exceed $[

], as the same may be so increased, (c) the interest rate payable under the 2010 Note shall not exceed a “true” or “Canadian” interest cost more than 50 basis points higher than the interest rate for “AA” rated securities with comparable maturities, as reported by Delphis Hanover, or another comparable service or index, on the date that the interest rates on the 2010 Note are determined, taking into account original issue discount or premium, if any, (d)  the weighted average maturity of the principal payments due under the 2010 Note shall not be in excess of 20 years, (e) the last principal payment date under the 2010 Note shall not extend beyond the period of the reasonably expected average weighted economic life of the 2010 Project, and (f) subject to the foregoing, the actual amount, interest rates, maturities, and date of the 2010 Note shall be approved by an Authorized Officer, which approval will be evidenced by the execution of the 2010 Note.

Section 4.
The Board acknowledges, on behalf of the Participating Institution, that if the Participating Institution fails to make any payments of debt service due under any Loan Agreement or Note, including the 2010 Loan Agreement and the 2010 Note, the Program authorizes the State Comptroller to charge against the appropriations available to the Participating Institution all future payments of debt service on that Loan Agreement and Note when due and payable and to make such payments to the Authority or its designee, so as to ensure that no future default will occur on such Loan Agreement or Note.  

Section 5.
The Board agrees that if the Authority determines that the Participating Institution is an “obligated person” under Rule 15c2-12 of the Securities and Exchange Commission with respect to any issue of Bonds, the Participating Institution will enter into a continuing disclosure undertaking in form and substance reasonably satisfactory to the Authority and the Participating Institution and will comply with the provisions and disclosure obligations contained therein.

Section 6.
This resolution shall take effect immediately upon its adoption.

Adopted:  _________ __, 2010






, Secretary
Board of Visitors of 
[NAME  OF  PARTICIPATING INSTITUTION]
APPENDIX C 

FORM OF BOARD OF VISITOR’S REIMBURSEMENT RESOLUTION
RESOLUTION OF THE BOARD OF VISITORS OF

[INSTITUTION] 

DECLARING THE INTENTION TO REIMBURSE 

THE COST OF CERTAIN EXPENDITURES


WHEREAS, [INSTITUTION] (the “Institution”) has undertaken the [acquisition] [construction] [renovation] [equipment] of its [PROJECT NAME] (the “Project”); and


WHEREAS, The Institution has made or will make expenditures (the “Expenditures”) in connection with the Project; and


WHEREAS, The Institution may determine that the funds advanced and to be advanced to pay Expenditures will be reimbursed to the Institution from the proceeds of one or more obligations to be issued by or on behalf of the Institution (the “Indebtedness”), provided that, pursuant to federal Treasury Regulations Section 1.150-2(c), any such reimbursement generally must be made no later than 18 months after the date on which any expenditure is made.


NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF VISITORS OF THE INSTITUTION:

1.
The Board of Visitors of the Institution hereby adopts this declaration of official intent under Treasury Regulations Section 1.150-2 and declares that the Institution intends to reimburse itself, in accordance with such Section 1.150-2, with the proceeds of Indebtedness for Expenditures made on, after or within 60 days prior to the date of the adoption of this Resolution with respect to the Project, except that Expenditures made more than 60 days prior to the date hereof may be reimbursed as to certain de minimis or preliminary expenditures described in Treasury Regulations Section 1.150-2(f) and as to other expenditures permitted under applicable Treasury Regulations.

2.
The maximum principal amount of Indebtedness expected to be issued for the Project is $__________________________.


3.
This Resolution shall take effect immediately upon its adoption.


Adopted:  ______________________________


__________________________________


  Secretary of the Board of Visitors

1634140_4.DOC
2151681.000026



�Basic research means any original investigation for the advancement of scientific knowledge not having a specific commercial objective. For example, product testing supporting the trade or business of a specific nongovernmental person is not treated as basic research.


� Although the qualified user need not permit persons other than the sponsor to use any license or other resulting technology, the price paid by the sponsor must be no less than the price that would be paid by any nonsponsoring party for those same rights.


( THE ATTACHED FORM CONTEMPLATES THAT THE BOARD OF VISITORS WILL ADOPT A SINGLE AUTHORIZING RESOLUTION (IN ADDITION TO ANY REIMBURSEMENT RESOLUTION) THAT INCLUDES AND APPROVES ALL PROJECTS TO BE INCLUDED IN THE CURRENT YEAR’S POOLED BOND TRANSACTION.  IF YOU HAVE ANY QUESTIONS OR CONCERNS REGARDING THE FORM OF BOARD OF VISITORS’ RESOLUTION, PLEASE CONTACT TREASURY STAFF OR THE AUTHORITY’S BOND COUNSEL.
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